




Calculating Economic Damages  
in Intellectual Property 

Infringement Cases

Nancy J. Fannon 
and 

Jonathan M. Dunitz 
Editors

1000 SW Broadway, Suite 1200, Portland, OR 97205 

(503) 291-7963 • www.bvresources.com

SECOND EDITION



Copyright © 2016 by Business Valuation Resources, LLC (BVR). All rights reserved. 
Printed in the United States of America.

No part of this publication may be reprinted, reproduced, stored in a retrieval system or transmitted in 
any form or by any means, electronic, mechanical, photocopying, recording, scanning or otherwise, 
except as permitted under Sections 107 or 108 of the 1976 United States Copyright Act, without 
either the prior written permission of the Publisher or authorization through payment of the appropriate 
per copy fee to the Publisher. Requests for permission should be addressed to the Permissions 
Department, Business Valuation Resources, LLC, 1000 SW Broadway St., Suite 1200, Portland, OR 
97205; (503) 291-7963; fax (503) 291-7955; permissions@bvresources.com. 

Information contained in this book has been obtained by Business Valuation Resources from sources 
believed to be reliable. However, neither Business Valuation Resources nor its authors guarantee 
the accuracy or completeness of any information published herein and neither Business Valuation 
Resources nor its authors shall be responsible for any errors, omissions, or damages arising out of use 
of this information. This work is published with the understanding that Business Valuation Resources 
and its authors are supplying information but are not attempting to render business valuation, legal, or 
other professional services. If such services are required, the assistance of an appropriate professional 
should be sought. 

Please note that there are several hyperlinks to Internet links within this text and are included for your 
reference. However, due to the fluid nature of Internet links (i.e., the url can change at any time), some 
may not be accessed in the same location as they were when this guide was originally published.

Publisher: Sarah Andersen

Managing Editor: Monique Nijhout-Rowe

Senior Copy Editor: David Solomon

Chair and CEO: David Foster 

President: Lucretia Lyons

Vice President of Sales: Lexie Gross

Customer Service Manager: Retta Dodge

ISBN: 978-1-62150-071-1

Library of Congress Control Number: 2016943378



In memory of my biggest cheerleader and the most powerful  
influence in my life...my dad.  

NJF, 2016

To my parents, for their decades of support. 

JMD, 2016





www.bvresources.com v

Table of Contents
About the Editors . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  . xi

Acknowledgments. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  xii

Author Biographies . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  xv

Foreword. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  1

PART I. EXPERT TESTIMONY IN THE U.S. COURTS. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  3

Chapter 1. Professional Standards for Experts. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  5

1.0 Certified Public Accountants. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  7
2.0 Economists and Other Financial Experts (Non-CPAs). .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  10
3.0 Conclusion . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  12

Chapter 2. The Process: A Brief Introduction to the U.S. Court Systems,  
From Filing to Appeal. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .13

1.0 Introduction and Overview of U.S. Court and Trial System. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  15
2.0 The Rules of Evidence. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  35

Chapter 3. Spoliation of Evidence. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  43

1.0 Introduction and Overview. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  45
2.0 Spoliation: Defined and Explained . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  47
3.0 Spoliation Issues Relating to Experts. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  57
4.0 Spoliation Issues Relating to ESI . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  61

Chapter 4. A Guide to Electronic Discovery and Evidence. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  73

1.0 What Is ESI and Where Does It Reside? . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  75
2.0 Under What Circumstances Must ESI Be Preserved and What Protocol Should Be  

Followed for Doing So? . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  76
3.0 How Should ESI Be Produced? . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  80
4.0 How Should ESI Be Managed During Litigation? . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  83
5.0 What Is Required for ESI to Be Admitted Into Evidence at Trial?. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  85
6.0 How Can Financial Experts Assist With E-Discovery?. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  87

Chapter 5. Expert Depositions: Accountants, Economists, and Appraisers. .  .  .  .  .  .  .  91

1.0 Expert Depositions, Generally. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  93
2.0 Expert Depositions, Financial Experts. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  100

Chapter 6. The Reasonable Certainty Requirement in Lost Profits Litigation:  
What It Really Means. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  111

1.0 Balancing the Competing Concerns . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  116
2.0 The Factors Courts Consider . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  118
3.0 Replacing Rules With a Standard. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  151

Chapter 7. Motions to Exclude Financial Experts. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  153

1.0 Basic Legal Predicate . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  155
2.0 Factors to Consider in Making a Motion to Exclude an Expert. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  158



www.bvresources.comvi

Calculating Economic Damages in Intellectual Property Infringement Cases

PART II. LOST PROFITS DAMAGES . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  163

Chapter 8. Motions to Exclude Expert Testimony. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .165

1.0 Expert Qualifications. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  168
2.0 Methodology. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  175
3.0 Data . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  180
4.0 Assumptions. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  191
5.0 Failure to Deal With Inconsistent Facts. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .204
6.0 Conclusion . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  208

Chapter 9. Context of the Lost Profits Damages Claim . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  211

1.0 How a Claim for Lost Profits Arises . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  213
2.0 Common Elements of Lost Profits Damages Cases . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  218

Chapter 10. Performing Credible Lost Profits Analyses. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  227

1.0 Planning. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  230
2.0 Proper Damages Period . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  234
3.0 Estimating the Relevant Lost Revenues and Associated Costs. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .236
4.0 Professional Standards. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  253
5.0 Summary . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  260

Chapter 11. Projecting But-For Profits. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  265

1.0 Methods for Determining Lost Revenue. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  270
2.0 Whether and the Extent to Which Historical Information May Be an Indicator of the Future . .  .  .  .  .  .  .  .  .  276
3.0 Alternatives to the Average, Weighted Average, or Most Recent Year. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  281
4.0 Startup Companies, Businesses in a New Industry, and Businesses With Limited Operating Histories. .  .  .  281
5.0. Use of Projections Prepared in the Ordinary Course of Business . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  281
6.0 Consideration of Growth. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  283
7.0 Consideration of Industry and Economic Information . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  286
8.0 Methods to Forecast Expenses. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  287

Chapter 12. Establishing Evidence in Lost Profits Cases . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  289

1.0 Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .291
2.0 Establishing a Reliable Foundation for the Claim. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  291
3.0 Data and Information Generally Available From the Parties. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  292
4.0 Market and Demand for Plaintiff’s Product. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  299
5.0 Industry and Economic Data. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  301
6.0 Adequate Consideration of All Available Data. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  304

Chapter 13. Calculating Damages for Early-Stage Companies . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  307

1.0 Legal Requirements: The Basic Parameters. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  310
2.0 Methods for Proving Lost Profits for New Businesses. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  314

Chapter 14. Lost Profits Versus Lost Business Value. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  329

1.0 Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .331
2.0 Definition of Value in a Loss of Business Value Claim. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .332
3.0 Considerations in Making the Claim for Lost Business or Lost Profits. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  334
4.0 Comparison of Lost Profits Versus the Lost Value of a Business . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  335
5.0 Can Plaintiffs Recover Both Lost Profits and Lost Business Value?. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  346
6.0 Conclusion . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  348
7.0 Additional Resources . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  348



www.bvresources.com vii

Table of Contents

Chapter 15. Discounting Lost Profits in Damage Measurements. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  351

1.0 Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .353
2.0 Objective of Compensatory Damages: Making the Plaintiff Whole . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  354
3.0 Interest Rates, Rates of Return, and Discount Rates . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  354
4.0 Conclusion . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  364

Chapter 16. Discounting Damages: Case Law. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  365

1.0 Cases Allowing a Risk-Free Rate . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  368
2.0 Cases Requiring a Risk-Adjusted Rate. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  371
3.0 Cases Allowing a Reinvestment Rate. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  377
4.0 Other Opinions Discussing the Discount Rate . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  377
5.0 Alternatives to Challenging the Discount Rate. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  378
6.0 Conclusion . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  381

Chapter 17. Use of Forensic Evidence in a Lost Profits Case. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  383

1.0 Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .385
2.0 Indicators That Forensic Evidence Is Needed. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  386
3.0 Admissibility of Forensic Evidence. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  391
4.0 Cases Demonstrating the Use of Forensic Evidence . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  393

Chapter 18. Financial Forensic Services for Internal Investigations . .  .  .  .  .  .  .  .  .  .  .  .  .  .  399

1.0 Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .401
2.0 White-Collar Crimes and Associated Financial Forensic Services. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  403
3.0 Distinguishing a Financial Audit From Financial Forensic Services. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  405
4.0 Indicators of Fraud. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  409
5.0 Financial Forensic Services and Internal Investigations. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  410
6.0 Internal Investigation Areas . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  433
7.0 Common Mistakes in Internal Investigations. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  435

PART III. INTELLECTUAL PROPERTY DAMAGES . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  447

Chapter 19. Intellectual Property Overview. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  449

1.0 Overview: Comparing IP Valuation to IP Damages Measurements. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  451
2.0 Summary . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  456

Chapter 20. Patent Infringement Damages: Lost Profits and Royalties. .  .  .  .  .  .  .  .  .  .  .  457

1.0 Federal Law Governing Patent Infringement . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  459
2.0 The Patented Technology at Issue. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .461
3.0 Lost Profits in Patent Infringement Cases . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  463
4.0 Market Share Damages . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  472
5.0 Price Erosion. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  474
6.0 Collateral Sales—Lost Profits. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  476
7.0 Royalty Damages . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  477
8.0 RAND Royalties—Standard Essential Patents . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  489
9.0 Post-Verdict Royalties. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  490
10.0 Limitations on Damages. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  490
11.0 Damages Against the U.S. Government Under §1498. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  491
12.0 Prejudgment Interest . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  491



www.bvresources.comviii

Calculating Economic Damages in Intellectual Property Infringement Cases

Chapter 21. Lost Profits (and Other Damages) in  
Trademark and Copyright Cases . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  493

1.0 Trademark Damages. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  495
2.0 Copyright Damages . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  508

Chapter 22. Uses of Survey Research in Damages Estimation . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  513

1.0 Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .515
2.0 Guidelines and the Impact of Daubert . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  516
3.0 Federal Judiciary Guidelines . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  516
4.0 Industry Guidelines. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  521
5.0 Case Studies. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  523
6.0 Special Topics. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  526
7.0 Summary . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  529

Chapter 23. Using Internet Analytic Tools for Valuation and  
Damages Calculations in Internet IP Infringement and Defamation Cases. .  .  .  .  531

1.0 Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .533
2.0 Key Concepts of Internet and Social Media Analysis . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  534
3.0 How to Use the Tools: Incorporating Internet and Social Media Data and Information  

Into Your Valuation and Damages Analyses . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  540
4.0 Conclusion . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  549

PART IV. THE UNJUST ENRICHMENT REMEDY. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  553

Chapter 24. Introduction to Remedies in Equity. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  555

1.0 Advantages. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  557
2.0 Disadvantages . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  558
3.0 Basis of Equitable Remedy. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  559
4.0 Variation by Jurisdiction. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  563
5.0 Discretion and Limited Jurisdiction . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  563
6.0 Decline in Familiarity . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  566
7.0 Conclusion . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  567

Chapter 25. Counting the Beans: Unjust Enrichment and the  
Defendant’s Overhead. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  569

1.0 Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .571
2.0 Relevance. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  575
3.0 Semantics. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  578
4.0 The Origins of Unjust Enrichment: Defendant as Quasi-Trustee. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  591
5.0 The Origins of Unjust Enrichment: The Americanization of ‘Profit’. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  610
6.0 Remedy Measurement in Related Areas of the Law. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  621
7.0 The 2nd Circuit: An Uneven Commitment to Consistency?. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  639
8.0 Willfulness and Overhead. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  651
9.0 Survey by Circuit. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  654
10.0 Incremental Versus Full Absorption . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  663
11.0 Conclusions . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  670



www.bvresources.com ix

Table of Contents

Chapter 26. Restitution Rollout: The Restatement (Third) of Restitution &  
Unjust Enrichment: Counter-Restitution for Monetary Remedies in Equity. .  .  .  .  673

1.0 Introduction. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .675
2.0 Anti-Netting Doctrine as a Genetic Marker for Monetary Remedies in Equity . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  678
3.0 Monetary Remedies in 19th Century IP Case Opinions. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  680
4.0 Semantics. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  681
5.0 Quasi-Trustee. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  686
6.0 Counter-Restitution. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  690
7.0 Disgorgement by Default . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  695
8.0 Gross Disgorgement Cases. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  699
9.0 FTC Claims for Gross Disgorgement. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  704
10.0 Conclusion . .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  722

PART V. APPENDICES. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  725

Appendix A. Federal Rules of Evidence Pertaining to Expert Testimony. .  .  .  .  .  .  .  .  .  .  727

Appendix B. Federal Rules of Civil Procedure Pertaining to Expert Testimony. .  .  .  734

Appendix C. Reference Manual on Scientific Evidence: 3rd Edition (2011),  
Selected Sections. .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  .  736





www.bvresources.com xi

About the Editors

Nancy J. Fannon is the partner in charge of litigation services with Meyers, Harrison & 
Pia Valuation and Litigation Services LLC. She is a nationally known author and expert in 
the area of economic damages and corporate valuation. With over 25 years of experience 
as a financial analyst, she frequently serves as an expert witness or a financial consul-
tant in matters involving complex corporate litigation for public and private companies 
and testifies or consults on matters involving economic damages, unjust enrichment/
disgorgement, shareholder disputes, and other damages analyses. She has written for 
numerous valuation and damages journals, has published three books related to valu-
ation and damages, and has been a technical reviewer or contributing author to several 
others. Fannon is a frequent national speaker, has served on the editorial boards of four 
of the major valuation and economic analysis industry organizations, and served as 
co-chair of a joint industry standard-setting board. In 2007, she was inducted into the 
AICPA’s “Hall of Fame,” awarded for substantial contributions to the advancement of 
the business valuation profession.

Jonathan M. Dunitz is counsel with the Portland, Maine, law firm of Verrill Dana LLP, 
where he is chair of the Insurance Coverage and Litigation Group. Dunitz has over 20 
years of experience, including complex commercial and business litigation, complex fam-
ily law matters, appellate advocacy, and insurance coverage. He is admitted to practice 
before all state and federal courts of Maine and the United States 1st Circuit Court of 
Appeals. Jonathan has written and spoken extensively on the issue of expert exclusion, 
particularly in the area of financial damages. He is listed in The Best Lawyers in America 
under Litigation—Insurance. Dunitz has presented at AICPA conferences on damages 
and expert issues and has been a frequent panelist for the Maine State Bar Association 
on legal writing issues, commercial litigation matters, and family law-related business 
valuation. Dunitz also serves on the Maine Bar Association’s Board of Governors. He 
graduated from Ithaca College in 1988 and is a 1993 magna cum laude graduate of the 
Syracuse University College of Law, where he was lead articles editor of the Syracuse 
Law Review. Dunitz is also an accomplished photographer and musician and lives with 
his retired greyhound, Jasper.



www.bvresources.comxii

Calculating Economic Damages in Intellectual Property Infringement Cases

Acknowledgments

The ability to create a text with deep insights into the breadth of issues that affect financial 
damages requires the talents of many individuals, and there is no group more qualified than 
this group of contributing authors. They are specialists in the particular area they have written 
about. We thank each of them for the time and energy they put into helping others gain from 
their insights by participating in this book.

Contact information for each of the contributing authors can be found below; each of their 
biographies can be found in the section starting on page xv.

Doug Bania (Chapter 23)
CLP
Nevium Intellectual Property Solutions
415 Laurel St., Suite 341
San Diego, CA 92101
www.nevium.com

Neil J. Beaton (Chapters 13 and 14)
CPA/ABV/CFF, CFA, ASA
Alvarez & Marsal Valuation Services
1201 Third Ave., Suite 800
Seattle, WA 98101
www.alvarezandmarsal.com

Richard F. Bero (Chapter 20)
CPA/CVA
The BERO Group
N16 W23217 Stone Ridge Drive
Ridgeview Office Center, Ste. 250
Waukesha, WI 53188
www.berogroup.com

Thomas Burrage (Chapter 12)
CPA/ABV, CVA, CFF
Thomas F. Burrage, CPA
Suite 110
4001 Indian School NE
Albuquerque, NM 87110
ercllc.net

Brian Buss (Chapter 23)
CFA
Nevium Intellectual Property Solutions
Suite 341
415 Laurel St.
San Diego, CA 92101
nevium.com

David B. Chaffin, Esq. (Chapter 3)
White and Williams LLP
Suite 1930
101 Arch St.
Boston, MA 02110
www.whiteandwilliams.com

Larry Chiagouris (Chapter 22)
Pace University—New York City campus
Room W-471
1 Pace Plaza
New York, NY 10038
www.pace.edu/nyc

Michael A. Crain (Chapters 1, 15, and 19)
DBA, CPA/ABV, CFA, CFE
The Financial Valuation Group
Suite 700
1 E. Broward Blvd.
Fort Lauderdale, FL 33301
www.fvgfl.com

Jonathan M. Dunitz, Esq. (Chapters 2, 7, and 9)
Verrill Dana LLP
1 Portland Square
P.O. Box 586
Portland, ME 04112
www.verrilldana.com

Rachel Eisenhaure, Esq. (Chapter 3)
White and Williams LLP
Suite 1930
101 Arch St.
Boston, MA 02110
www.whiteandwilliams.com

Tyler Farmer, Esq. (Chapters 9, 13, and 14)
Calfo Harrigan Leyh & Eakes LLP
Suite 4400
999 Third Ave.
Seattle, WA 98104
www.calfoharrigan.com

www.nevium.com
www.alvarezandmarsal.com
www.berogroup.com
http://ercllc.net
http://nevium.com
www.whiteandwilliams.com
http://www.pace.edu/nyc
www.fvgfl.com
www.verrilldana.com
www.whiteandwilliams.com
www.calfoharrigan.com


www.bvresources.com xiii

﻿Acknowledgments

Daniel K. Gelb, Esq. 
Richard M. Gelb, Esq. (Chapter 4)
Gelb & Gelb LLP
84 State St., 4th Floor
Boston, MA 02109
www.gelbgelb.com

Mark Glick (Chapter 21)
Ph.D., J.D. 
University of Utah
Orson Spencer Hall
Economics Department
260 Central Campus Drive, Room 343
Salt Lake City, UT 84112
www.utah.edu

Robert P. Gray (Chapter 10)
CPA/ABV/CFF, CGMA, CFE
Baker Tilly Virchow Krause LLP
Comerica Bank Tower
Suite 3370
1717 Main St.
Dallas, TX 75201
www.bakertilly.com

David L. Herzer Jr., Esq. (Chapter 5)
Norman Hanson DeTroy LLC
2 Canal Plaza
P.O. Box 4600
Portland, ME 04112
www.nhdlaw.com

Richard S. Hoffman (Chapter 21)
CPA/ABV
Lone Peak Valuation Group
Suite 500
36 South State St.
Salt Lake City, UT 84111
www.lonepeakvaluation.com

Cliff T. Hutchinson, Esq. (Chapter 2)
K&L Gates LLP
Suite 2800
1717 Main St. 
Dallas, TX 75201
www.klgates.com

Leon Kaplan (Chapter 22)
Princeton Research & Consulting Center 
Suite C-103
12 Roszel Road
Princeton, NJ 08540-6234
www.Prcc.org

Michael Kaplan (Chapter 17)
CPA, CVA, MAFF
Kaplan Abraham Burkert Associates
Suite 400
5850 Canoga Ave. 
Woodland Hills, CA 91367
www.kaplanforensics.com

Robert M. Lloyd, Esq. (Chapters 6, 8, and 16)
The University of Tennessee
College of Law
1505 W. Cumberland Ave.
Knoxville, TN 37996
www.utk.edu

Greg Naviloff (Chapter 18)
Deloitte Financial Advisory Services LLP
7th Floor
200 Berkeley St.
Boston, MA 02116
www.deloitte.com

James O’Brien (Chapter 10)
CPA, CFF
Baker Tilly Virchow Krause LLP
Suite 4500
1650 Market St.
Philadelphia, PA 19103
www.bakertilly.com

Milan Politi (Chapter 21)
Keystone Strategy LLC
3rd Floor
113 Spring St.
New York, NY 10012
www.keystonestrategy.com

Peter Resnick (Chapter 18)
CPA, CFF, CFE
Grant Thornton LLP
13th Floor
75 State St.
Boston, MA 02109
www.gt.com

George P. Roach, Esq. (Chapters 24, 25, and 26)
George Roach Litigation Consulting
6820 Meadow Lake Circle
Dallas, TX 75214
www.litigation-consultant.com

www.gelbgelb.com
www.utah.edu
www.bakertilly.com
www.nhdlaw.com
www.lonepeakvaluation.com
www.klgates.com
http://www.Prcc.org
www.kaplanforensics.com
www.utk.edu
www.deloitte.com
www.bakertilly.com
www.keystonestrategy.com
www.gt.com
www.litigation-consultant.com


www.bvresources.comxiv

Calculating Economic Damages in Intellectual Property Infringement Cases

Rebekah Smith (Chapter 17)
CPA, CVA, CFF, MAFF
GBQ Consulting LLC
Suite 700
230 West St.
Columbus, OH 43215
www.gbqconsulting.com

Gregory N. Stillman, Esq. (Chapter 10)
Hunton & Williams LLP
2200 Pennsylvania Ave. NW
Washington, DC 20037
www.hunton.com

Stacey D. Udell (Chapter 11)
CPA/ABV/CFF, ASA, CVA
Gold Gerstein Group LLC
505 Pleasant Ave.
Moorestown, NJ 08057
www.g3cpa.com

Please note: Participation in this guide does not mean that individual contributors, reviewers, 
or editors agree with everything that has been included in it, including the writings and opin-
ions of other contributors. While we have attempted to present clear guidance on the various 
topics wherever possible, damages and their proper calculation will always be subject to the 
facts of the particular matter, the opinion of the expert, the case law, and the law that governs 
the particular jurisdiction, as well as the trier of fact’s ultimate findings.

The information contained in this guide is provided for informational or educational purposes 
only. It is not intended and shall not be deemed to constitute legal advice.

www.gbqconsulting.com
www.hunton.com
www.g3cpa.com


www.bvresources.com xv

Author Biographies

Doug Bania is a founding principal of Nevium Intellectual Property Solutions, a 
San Diego-based intellectual property (IP) consulting firm specializing in valuing, 
monetizing, and managing IP. Bania has over a decade of experience in valuing IP 
for business transactions, tax/estate, joint venture negotiations, transfer pricing, and 
bankruptcy.  Bania’s expert witness testimony is focused on calculating economic 
damages for infringement related to false endorsement, social media, Internet, right 
of publicity, and advertising-related disputes. Bania has been a named expert over 
25 times and has testified at trial three times. Bania is often called upon to assist 
brand owners in determining the best strategies to leverage and enhance their IP 
portfolios. These enhancements include licensing in and out, buying and selling, 
working with celebrity endorsers, and building an overall intellectual asset manage-
ment (IAM) strategy.

Bania is a Certified Licensing Professional (CLP); holds a Master of Arts degree from San 
Diego State University in television, film, and new media production; and a Bachelor 
of Arts degree in cinema from San Francisco State University. Bania is on the Internet 
Committee at the International Trademark Association (INTA) and is a member of the 
American Bar Association (ABA) section of intellectual property law and on the ABA 
Copyright & Social Media committee.

Neil J. Beaton, CPA/ABV/CFF, CFA, ASA, is a managing director in Alvarez & Marsal’s 
Valuation Services Practice. Prior to joining A&M, Neil was the global lead in charge 
of complex valuation at Grant Thornton LLP’s valuation services group. He has over 
25 years of experience analyzing both closely and publicly held companies. Beaton has 
appeared as an expert witness across the country and in international tribunals, is an 
instructor for the AICPA’s business valuation courses, and speaks nationally on busi-
ness valuation with a special emphasis on early-stage and high-technology companies. 
Beaton has published two books, contributed chapters to a number of other books, and 



www.bvresources.comxvi

Calculating Economic Damages in Intellectual Property Infringement Cases

written many articles on early-stage company valuations as well. He has served on the 
AICPA’s National Accreditation Commission and the Financial Accounting Standards 
Board Valuation Resource Group. Beaton has a Bachelor of Arts degree in economics 
from Stanford University and a Masters of Business Administration in finance from 
National University. 

Richard F. Bero, CPA/CVA, is the managing director of The BERO Group. The BERO 
Group specializes in litigation and valuation services. Bero received his BBA in ac-
counting and finance from the University of Wisconsin—Madison. He has provided 
accounting and financial consulting services and expert testimony pertaining to valua-
tion and economic damages issues for more than 28 years. Bero has served as an expert 
witness in commercial and intellectual property litigations concerning a wide range 
of industries and technologies including medical imaging, medical devices, financial 
services, electronics, software, industrial equipment, construction and heavy equipment, 
automotive, pharmaceutical, consumer products, and many others. Bero has testified 
as an expert more than 130 times in trials, depositions, arbitrations, and other hearings 
in federal and state courts across the country. 

Bero has presented, instructed, and written articles on topics including intangible assets, 
intellectual property damages, commercial damages, and various accounting issues. 
Bero is the lead instructor of the intellectual property damages course for the National 
Association of Certified Valuation Analysts. Bero has also been a member of the dam-
ages committee of the Intellectual Property Owners Association since 2004. Prior to 
founding The BERO Group, Bero was the Wisconsin Practice Leader for Coopers & 
Lybrand’s National Litigation & Claims Services practice and an executive consultant 
with Peterson Consulting.

Thomas Burrage, CPA, CVA, practices as a member of Thomas F. Burrage, CPA, LLC, 
a leading business valuation and forensic accounting firm in Albuquerque, N.M. His 
fields of expertise include litigation, forensic accounting, business valuation, and taxa-
tion. He has been qualified as an expert witness in cases involving lost earnings, fraud, 
malpractice, minority shareholder suits, insider trading, damages, business valuation, 
and family law. Mr. Burrage has testified in district and federal courts throughout New 
Mexico, has been appointed a Special Master, and served as the court’s neutral Rule 11-
706 witness, and he regularly serves as a settlement facilitator in the 2nd Judicial District 
(Bernalillo, Colo.). He often speaks on economic damages, family law, forensic accounting, 
taxation, and business valuation and teaches nationally on these subjects. Mr. Burrage 
is the co-author of Divorce and Domestic Relations Litigation: Financial Advisors’ Guide and 
the Family Law Services Handbook. He is past chair of the AICPA’s Forensic and Valuation 
Services executive committee, an editorial adviser to the Journal of Accountancy, and 



www.bvresources.com xvii

﻿Author Biographies

formerly chaired its forensics and litigation services committee. He currently serves on 
the CFF Credential Committee and chairs the CFF Champions’ Task Force. Mr. Burrage 
holds a bachelor of business administration degree from the University of New Mexico.

Brian Buss, CFA, is a founding principal of Nevium Intellectual Property Solutions, 
a San Diego-based intellectual property (IP) consulting firm specializing in valuing, 
monetizing, and managing IP. Buss has over 20 years of experience in valuations, fi-
nancial analysis, and corporate finance both in the U.S. and overseas. Buss provides 
strategic advice for intellectual property portfolios and transactions; product pric-
ing and resource allocation strategies for executive teams and corporate boards; and 
performs valuations of trademarks, patents, copyrights, brand assets, trade secrets, 
technology assets, marketing strategies, and other intangible assets. Buss has provided 
expert testimony and opinions regarding the value of intellectual property assets and 
the contribution of IP to economic profits in bankruptcies, tax court, federal court, 
and arbitration. He has spoken and authored papers on topics including damages 
in Internet and social media infringement, IP valuation, and the economic impact of 
brand disparagement.

Buss graduated from Claremont McKenna College with a degree in biology and eco-
nomics and earned an MBA from San Diego State University. During his career, Buss 
has developed financial models and forecasts for acquisitions, business valuations, 
class action litigation, reorganizations and privatization transactions, licensing trans-
actions, and new business ventures. His entrepreneurial experience includes serving 
as co-founder of a technology startup. Prior to founding Nevium, Buss worked at San 
Diego-based consulting firms, Westpac Institutional Bank, and Deloitte & Touche’s 
Financial Advisory Services group in New Zealand and the United States.

David B. Chaffin, Esq., is the managing partner of the Boston office of White and 
Williams LLP. Chaffin has been a commercial litigator and trial lawyer for over 30 years. 
He handles complex litigation in the areas of, among others, real estate, intellectual 
property, employer/employee relations, corporate governance, and insurance cover-
age. Chaffin is a member of the bars of the Commonwealth of Massachusetts and the 
State of New York, as well as the bars of several United States District Courts and the 
Courts of Appeals for the 1st and 2nd Circuits. He graduated in 1983 from Duke Law 
School, where he was an editor of the Duke Law Journal. Chaffin graduated cum laude 
from Amherst College in 1979. 

Larry Chiagouris, MBA, Ph.D., is a professor of marketing at the Lubin School of 
Business at Pace University in New York City where he teaches marketing and survey 
research methods and is also a principal in consulting firm Brand Marketing Services. 



www.bvresources.comxviii

Calculating Economic Damages in Intellectual Property Infringement Cases

He has been conducting marketing and research assignments for more than 30 years 
on behalf of Fortune 500 companies and major law firms. He is past chairman of the 
Advertising Research Foundation and currently serves on the editorial review board 
of the Journal of Advertising Research.

Michael A. Crain, DBA, CPA/ABV, CFA, CFE, is a principal with The Financial 
Valuation Group in Fort Lauderdale, Fla. He has B.A. (accounting) and MBA degrees 
from Bellarmine University and a Doctor in Business Administration (finance) degree 
from Manchester Business School in England at the University of Manchester. He has 
previously been approved as an arbitrator for the American Arbitration Association’s 
Commercial Panel. Crain now works largely in the areas of business/economic damages 
measurement, valuation of businesses and financial assets, and forensic accounting. 
He has served as a consulting and testifying expert in many commercial cases in state 
and federal courts and has also served as an arbitrator in commercial damages and 
minority shareholder cases and as a court-appointed accountant. 

Crain has previously worked in the auditing and consulting areas in public account-
ing firms, including senior manager at an international firm. He is a past chairman of 
the AICPA’s Business Valuation Committee and has been inducted into the AICPA’s 
Business Valuation Hall of Fame. Crain also teaches part-time for Manchester Business 
School and Florida Atlantic University, and his publications include contributing author 
of Litigation Services Handbook: The Role of the Financial Expert, 4th edition; co-author of 
Financial Valuation: Applications and Models, 1st and 2nd editions; contributing author 
of The Portable MBA in Finance and Accounting, 3rd edition; and articles in the Journal of 
Accountancy. He received AICPA’s Lawler Award for best article of the year in Journal 
of Accountancy. 

Rachel J. Eisenhaure, Esq., is an associate at the Boston office of White and Williams 
LLP. Eisenhaure handles a variety of complex commercial litigation matters in ar-
eas such as insurance coverage, environmental, and contract/business tort matters. 
Eisenhaure has extensive appellate experience. Eisenhaure is a member of the bars of 
the Commonwealth of Massachusetts, the United States District Court for the District 
of Massachusetts, and the Courts of Appeals for the 1st Circuit. She graduated in 2005 
from Georgetown University Law Center and from Harvard College in 2002.

Tyler L. Farmer, Esq., is a partner at Calfo Harrigan, Leyh & Eakes, a litigation boutique 
in Seattle. Farmer litigates in courts across the country and represents clients in class 
action litigation, business interruption cases, and shareholder disputes. In 2015, Thomson 
Reuters, Super Lawyers, included Farmer on its Top 100 lawyers list for Washington 
state and the 2016 edition of Benchmark Litigation recognized Farmer as a “litigation 



www.bvresources.com xix

﻿Author Biographies

star.” Farmer received his J.D. with honors from the University of Notre Dame law 
school. Before moving to Seattle, Farmer was with the Silicon Valley and Washington, 
D.C. offices of Jones Day.

Daniel K. Gelb, Esq., is a partner at Gelb & Gelb LLP where he handles white-collar 
and general criminal defense matters in state and federal court, complex civil litiga-
tion, arbitration, and regulatory and academic proceedings. Prior to joining Gelb & 
Gelb LLP, Gelb was an assistant district attorney in Massachusetts. Gelb is a member 
of The Sedona Conference Working Group on Electronic Document Retention and 
Production and an advisory board member for Bloomberg BNA’s White Collar Crime 
Report. He is also a member of the National Association of Criminal Defense Lawyers’ 
(NACDL) White Collar Crime Committee where he is the Massachusetts district chair. 
Gelb is a member of the Massachusetts Bar Association’s Criminal Justice Section, the 
Massachusetts Academy of Trial Attorneys, the Massachusetts Association of Criminal 
Defense Lawyers, and the Criminal Law Section of the Boston Bar Association. Gelb is a 
Louis D. Brandeis fellow of the Massachusetts Bar Foundation, is listed in Massachusetts 
Super Lawyers, and is a recipient of Massachusetts Lawyers Weekly’s “Excellence in the Law” 
award in the category of “Up & Coming Lawyers.” He is also a fellow of The Litigation 
Counsel of America. Gelb is a frequent author and lecturer on electronic evidence and 
discovery, civil and criminal trial practice and procedure, and is a co-author of the book 
Massachusetts E-Discovery and Evidence: Preservation Through Trial (2nd edition) (2011) 
published by Massachusetts Continuing Legal Education.

Richard M. Gelb, Esq., is a partner and co-founder of the Boston firm of Gelb & Gelb 
LLP (www.gelbgelb.com) where he represents clients in federal and state court civil 
litigation and in arbitration, white-collar criminal defense, and regulatory proceed-
ings concentrating in the areas of business and securities. He is listed in The Best 
Lawyers in America, New England Super Lawyers, and Massachusetts Super Lawyers. Gelb 
is a frequent author and lecturer including the following Massachusetts Continuing 
Legal Education Inc. publications: Massachusetts E-Discovery & Evidence: Preservation 
Through Trial, Massachusetts Superior Court Civil Practice Manual, and Ethical Lawyering 
in Massachusetts. Gelb is a member of the Leadership Council of the American Inns of 
Court Foundation and a fellow of the Massachusetts Bar Foundation, the American 
Bar Foundation, and the Litigation Counsel of America. Gelb is a graduate of Boston 
College Law School (J.D., 1973) and New York University (B.A., 1969).

Mark Glick, Ph.D., J.D., has over 20 years of experience as an economist, lawyer, and 
expert witness. He is a professor of economics at the University of Utah. He co-authored 
Intellectual Property Damages: Guidelines and Analysis. 

http://www.gelbgelb.com


www.bvresources.comxx

Calculating Economic Damages in Intellectual Property Infringement Cases

Robert Gray, CPA/ABV/CFF, CGMA, CFE, is a partner with Baker Tilly’s National 
Forensic, Litigation & Valuation Services Practice. Gray has over 38 years of experience 
in complex litigation, forensic investigations, and business valuations in dispute. Gray 
provides forensic accounting and consulting services from a national and global platform 
for a variety of services, including complex commercial damages, intellectual property 
disputes, data mining, economic damages, and merger and acquisition disputes. His 
professional experience includes valuations involving a variety of industries. He is a 
nationally recognized speaker to professional and educational groups and has given 
testimony in state and federal courts throughout the United States. Gray currently is a 
member of the AICPA’s FVS Executive Committee and has been the chair of the AICPA’s 
FLS Committee, various AICPA forensic accounting task forces, and member of the 
AICPA’s Business Valuation Committee.

David L. Herzer Jr., Esq., is a trial attorney with substantive litigation experience in 
general insurance defense litigation, insurance coverage issues, product liability defense, 
lead poisoning claims, construction disputes, employment law, and medical malpractice 
claims since 1992 representing a variety of clients in trial courts throughout the State of 
Maine, both state and federal, and in appeals to the Maine Law Court, the 1st Circuit 
Court of Appeals, and the U.S. Supreme Court. Herzer also practices before the Maine 
Public Utilities Commission as counsel for trade organizations. 

An active member of local, state, national, and international bar associations or attorney 
organizations, Herzer has held leadership positions in the Defense Research Institute 
and the Northern New England Defense Counsel Association (now known as the Tri-
State Defense Lawyers Association). He is a member of the Advisory Committee for 
the Maine Rules of Civil Procedure that develops rules of civil court and of the Maine 
Professional Ethics Commission that advises attorneys on issues of ethics. Herzer is a 
1992 graduate of the University of Maine School of Law. He has achieved Martindale 
Hubbell’s highest peer review rating (AV preeminent), and he has been recognized 
as a New England Super Lawyer and a “future star” in the firm’s listing as one of five 

“Highly Recommended Firms in Maine” by Benchmark Litigation. His peers nominated 
him for The Best Lawyers in America in the field(s) of defendant’s personal injury litiga-
tion, insurance law, and defendant’s professional malpractice law. For 2014, he also was 
named Lawyer of the Year by The Best Lawyers in America in the field of insurance law.

Richard Hoffman, CPA/ABV, has nearly 20 years of experience in performing damage 
calculations, business valuations, and other forensic accounting projects for several 
international consulting firms. He is a frequent instructor on the proper methods of 
measuring damages resulting from intellectual property disputes. He co-authored 
Intellectual Property Damages: Guidelines and Analysis and has taught many courses for 



www.bvresources.com xxi

﻿Author Biographies

NACVA. He has testified in state and federal courts, including bankruptcy courts, on 
many occasions. He has also acted as the Special Master in a number of matters. He is 
a co-founding partner of Lone Peak Valuation Group in Salt Lake City. 

Clifton T. Hutchinson, Esq., is a litigation partner in the Dallas office of K&L Gates 
LLP, where he focuses on disputes involving complex technical and scientific issues and 
evidence. Hutchinson has tried cases in state and federal courts around the U.S. and has 
argued before state and federal appellate courts, including the United States Supreme 
Court. He has written and edited several books and book chapters on the subject of 
expert witnesses and is a frequent speaker on experts and related topics. Hutchinson 
received an undergraduate degree in industrial engineering from the Georgia Institute 
of Technology in 1969 and his J.D. from Southern Methodist University School of Law, 
cum laude, in 1980, where he was Texas survey editor of the Southwestern Law Journal. 
He is admitted to the State Bars of Texas and California and to practice before the United 
States Patent and Trademark Office.

Leon Kaplan, MBA, Ph.D., is the president and CEO of the Princeton Research & 
Consulting Center Inc., a survey research company specializing in intellectual property 
matters. He has been conducting social science, marketing, and advertising research 
and IP research for over 40 years. He is a past president of the Society for Consumer 
Psychology of the American Psychological Association.

Michael Kaplan, CPA, CVA, MAFF, is co-founder of Kaplan, Abraham, Burkert 
Associates, Forensic Valuation Consultants, headquartered in Woodland Hills, Calif. 
His practice area includes pretrial strategic services and expert witness services in 
matters involving economic damages, business disputes, business valuation, fraud and 
embezzlement, and employment law. He is called upon regularly to serve as an expert 
witness in court. His professional activities include an extensive amount of teaching, 
including graduate university programs in accounting and continuing education pro-
grams in litigation, communications, and forensics. 

Robert M. Lloyd, Esq., is professor emeritus at the University of Tennessee College 
of Law, where he taught courses in contracts, commercial law, and finance. His pri-
mary research interest is damages for lost profits. Lloyd has three times been honored 
with the Harold C. Warner Outstanding Teacher Award and once with the Student 
Bar Association Outstanding Teaching Award. In 1996, he received the University 
of Tennessee National Alumni Outstanding Teacher Award. Lloyd is a fellow of the 
American College of Commercial Finance Lawyers. He received a Bachelor of Science 
degree in aerospace and mechanical engineering from Princeton University and a law 



www.bvresources.comxxii

Calculating Economic Damages in Intellectual Property Infringement Cases

degree from the University of Michigan. Prior to his teaching career in Tennessee, he 
practiced law with a large firm in Los Angeles. 

Greg Naviloff, CPA (N.Y.), CFF, CFE, ABV, provides regulatory, forensic, and compli-
ance services to a wide array of industries with a focus on life science and healthcare 
organizations. Prior to joining Deloitte Financial Advisory Services LLC, Naviloff worked 
at other multinational accounting and consulting firms. In addition to his years of in-
ternal investigation experience, Naviloff has experience assisting clients with anti-fraud 
and anti-corruption programs, financial and operational audits, and risk assessment 
and control activities. Naviloff’s experience includes numerous corporate investigations 
with an emphasis on issues related to corruption, asset misappropriation, and financial 
statement fraud as well as resulting Securities & Exchange Commission, Department 
of Justice, and other regulatory inquiries. 

Naviloff has also assisted in a variety of business disputes involving asset and company 
value, labor and employment, professional malpractice, breach of contract, antitrust, 
bankruptcy and reorganizations, intellectual property, securities, and other corporate 
litigation-related matters. Across these services, Naviloff often performs financial, ac-
counting, and economic analyses on matters involving large volumes of documents and 
data and utilizes data analytics to identify hidden and obscure information.

James O’Brien, CPA, CFF, is a partner with Baker Tilly in its Philadelphia office. He has 
provided a variety of financial consulting and accounting services to attorneys, insur-
ance companies, governmental agencies, and public and private corporations. Prior to 
joining Baker Tilly, he spent more than a decade with national and regional accounting 
firms. O’Brien specializes in providing financial analyses related to disputed matters, 
the majority involving litigation and/or insurance claims matters, as well as financial 
and forensic analysis of financial statements, tax returns, relevant contracts/agree-
ments, and industry data. He has spoken before professional and educational groups 
on various aspects of financial analysis, litigation consulting, fraud investigations, and 
economic damages.

Milan Politi, J.D., has a B.A. from the University of Texas at Austin and a J.D. from 
Southwestern Law School in Los Angeles. She is a senior consultant at Keystone Strategy 
LLC, where she focuses on expert economic consulting for technology companies in 
the areas of IP liability, damages, and competition.

Peter Resnick, CPA, CFF, is the New England leader of the New England office of 
Grant Thornton’s Forensic and Valuation Services Practice. Previously, Resnick was the 
co-national leader of the disputes and investigation practice of a nationally recognized 



www.bvresources.com xxiii

﻿Author Biographies

consulting firm. Resnick has significant experience in forensic accounting, financial 
consulting, financial statement audits, accounting, valuation, and fraud investigations. 
His clients have included law firms from throughout the country; Fortune 500 companies; 
high-tech, manufacturing, and software companies; healthcare providers and insurers; 
and not-for-profit organizations. He has provided expert testimony and analysis at trial, 
deposition, arbitration, and mediation proceedings.

George P. Roach practices damages law and provides consulting or testimony on 
corporate damages and valuation in Texas. He is also a senior adviser to the litigation 
consulting firm of Freeman & Mills Inc. in Los Angeles. Prior to establishing his own 
practice in Dallas, he directed a consulting group for a corporate litigation boutique 
in Dallas, operated a cattle ranch in East Texas, and worked for a major bracket invest-
ment bank in New York City. Several of his articles have been published in the Business 
Valuation Review and in a variety of law reviews, including “Counter-Restitution for 
Monetary Remedies in Equity” (Washington & Lee Law Review, Vol. 68, No.3, page 1271 
(Fall 2011)) and “Rescission in Texas, A Suspect Remedy” (The Review of Litigation, Vol. 
31, Summer 2012). His background includes an MBA (Harvard—high honors), J.D. 
(University of Texas—honors) and an A.B. in economics (UC Davis—high honors). For 
further information, see www.litigation-consultant.com. 

Rebekah Smith, CPA, CVA, CFF, MAFF, is a member of and director of Forensic and 
Dispute Advisory Services with GBQ Consulting LLC in Columbus, Ohio. Smith focuses 
her practice on economic damages, forensic accounting, fraud, litigation consulting, and 
business valuation. She has rendered expert opinions in various courts for a variety 
of purposes including business disputes, economic loss claims, shareholder disputes, 
intellectual property lawsuits, asset tracing, embezzlement, and fraud. She is a member 
and past chair of the National Association of Certified Valuators and Analysts’ (NACVA) 
Executive Advisory Board and a past chair and member of NACVA’s Litigation and 
Forensics Board. 

Gregory N. Stillman, Esq., is the former managing partner of Hunton & Williams’ 
Norfolk, Va., office and head of the firm’s IP Practice Group. Stillman’s practice focuses 
on federal trial and appellate litigation, with emphasis on patent litigation, business 
torts, securities, and corporate governance. He has tried more than 100 jury trials to 
verdict and has been admitted pro hac vice in multiple jurisdictions, including New York, 
New Jersey, Pennsylvania, West Virginia, North Carolina, Georgia, Tennessee, South 
Carolina, Florida, Texas, and California. Stillman served as lead trial counsel in the 
landmark case of MercExchange v. eBay, Inc. He has been involved in numerous patent 
cases involving a wide range of technologies such as Internet software, biotechnology, 
medical and orthopedic devices, telecommunications, business software, textiles, and 

http://www.litigation-consultant.com


www.bvresources.comxxiv

Calculating Economic Damages in Intellectual Property Infringement Cases

pharmaceuticals. He is admitted to practice in the U.S. District Courts for the Eastern 
and Western Districts of Virginia; U.S. Bankruptcy Court, Eastern District of Virginia; 
U.S. Courts of Appeals for the 4th and Federal Circuits; and the U.S. Supreme Court.

Stacey D. Udell, CPA/ABV/CFF, CVA, is a partner in the public accounting firm of Gold 
Gerstein Group LLC. She specializes in valuation and litigation support services but also 
provides accounting, tax, and consulting services for closely held and family businesses. 
She is currently a member of the AICPA’s Forensic and Litigation Services Committee 
and chair of the AICPA’s Family Law Task Force. Udell was a member of the planning 
committee for the 2013 and 2014 AICPA Forensic and Valuation Services Conferences, 
vice-co-chair of the 2015 AICPA Forensic and Valuation Services Conference, and co-
chair of the 2016 and 2017 conferences. She was a founding member of the AICPA’s CFF 
examination development committee from its inception through 2014. 

Udell is on the Panel of Experts of the Financial Litigation and Valuation Expert publica-
tion. She is a contributing author to this publication, as well as the BVR/AHLA Guide to 
Healthcare Valuation, Family Law Services Handbook, and Financial Valuation: Applications 
and Models.



www.bvresources.com 1

Foreword

“It costs us nothing to be just.”1

This book is about financial evidence: how to gather it, interpret it, and tell its story in 
a lawsuit or litigation setting related to intellectual property or patent infringement. 
This is the task that the attorney typically retains the financial expert to accomplish. 
In this comprehensive guide, we bring together the financial expert’s knowledge of 
accepted methods and procedures with the attorney’s knowledge of legal issues and 
insights. This includes a summary of the applicable rules of civil procedure and of evi-
dence. However, like any guidance, it is a tool and not a substitute for the professional’s 
knowledge of a particular case, the potential impact of local rules regarding discovery, 
and the jurisdictional nuances that may affect the damage calculations.

The attorneys and financial experts who have participated in putting together this text 
are among the best in the country in their respective areas of expertise. Our heartfelt 
thanks go out to all of them for their generous and substantial contributions. Each of 
their chapters served to make this a better, more comprehensive work covering a range 
of never-before-addressed topics—including extensive analysis of concepts and case 
law that lawyers and experts have to grapple with when faced with a damage analysis.

This third edition includes materials on a variety of damages measures, including lost 
profits or value and intellectual property damages. There is also comprehensive analy-
sis of motions to exclude experts and an in-depth review of the concept of reasonable 
certainty, the result of significant research on the topic.

Much of the text’s material has been substantially enhanced for this edition, and we 
thank the continuing efforts of the panel of contributing authors for their efforts. 

In addition to these expanded materials, new topics have been added to this edition, 
including the use of statistics in damage analyses; the use of surveys in intellectual 
property damages; and Internet tools for assessing intellectual property infringe-
ment. The expansion to include these and other topics is the reason this treatise is now 
titled Calculating Economic Damages in Intellectual Property Infringement Cases instead of 
Calculating Lost Profits in Intellectual Property and Patent Infringement Cases.

1	 Henry David Thoreau, “A Plea for Captain John Brown” (1859).
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Once again, Business Valuation Resources, LLC, has provided extraordinary support, 
and, in particular, we thank Sarah Andersen, publisher at BVR, whose assistance has 
been irreplaceable.

To all our new contributors to the guide, a warm welcome and to all who participated 
in this edition, a heartfelt thank you.

We hope you find this text to be a rich resource for your practice and welcome your 
suggestions and input for our continuing updates and for new topic areas that would 
benefit your work as an attorney or expert.

Nancy J. Fannon and Jonathan M. Dunitz 
2016
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